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STATEMENT OF REBUTTAL POINTS 
POINT I 
THERE WAS NO EVIDENCE PRESENTED AT THE 
FEBRUARY 20, 1987, ORAL ARGUMENT HEARING. 
POINT II 
A NEW ACTION FOR RELIEF FROM JUDGMENT IS NOT CONFINED 
TO THE BASIS OF FRAUD OR MISREPRESENTATION. 
POINT III 
THE ONLY ISSUE BEFORE JUDGE PARK WAS WHETHER 
THE PROPOSED JUDGMENT DOCUMENT PREPARED BY 
SECURITY TITLE CONFORMED UNDER RULE 2.9 OF 
THE THEN APPLICABLE RULES OF PRACTICE TO THE 
JUDGMENT RULING OF JUDGE SAM AS ENTERED BY 
JUDGE PARK. 
POINT IV 
IT IS SECURITY TITLE WHICH SHOULD HAVE 
APPEALED JUDGE SAM'S DECISION OR FILED 
A TIMELY MOTION FOR RELIEF—NOT CENTURY 21. 
POINT V 
SECURITY TITLE ENGAGED IN SOPHISTICATED 
"FORUM SHOPPING" BY VIOLATING RULE 2.9 
OF THE RULES OF PRACTICE AND BY INTENTIONALLY 
FORCING A NEW HEARING FOR ORAL ARGUMENTS BY 
PROPOSING A JUDGMENT OPPOSITE THE TRIAL COURT'S RULING. 
SUMMARY OF ARGUMENT 
After a Minute Entry ruling was made by Judge Sam, which 
ruling was signed and entered by the successor Judge (Boyd Park) 
on March 31, 1986, Security Title's attorney was ordered to 
prepare the Judgment. He purposely failed to do so, knowing that 
2 
a change in judges was taking place with Judge Sam going to the 
Federal bench and Judge Park assuming Judge Sam's position. In a 
sophisticated forum shopping manipulation of the judicial system, 
Security Title and its attorney delayed the preparation of the 
Summary Judgment, in violation of Rule 2.9 of the Rules of 
Practice. The delay was for approximately seven or eight months. 
Thereafter, Security Title prepared a proposed Summary Judgment 
which contained terms opposite from Judge Sam's ruling. This was 
done because Security Title did not agree with Judge Sam's ruling 
and Security Title knew that Century 21 would object to such a 
proposed ruling, which would force a new hearing on the objection 
and the proposed Summary Judgment, at which time Security Title 
planned, and subsequently did successfully reargue the case in 
front of the successor judge. The reargument took place nearly 
one year after the entry of Judge Sam's ruling by Judge Park and 
in a subsequent term of the Court. Security Title filed no 
objection to Judge Sam's ruling of March 31, 1986, filed no 
appeal, and filed no motion or independent action for relief from 
Judge Sam's ruling. 
Judge Sam denied Security Title's Motion for Summary 
Judgment, requesting a $5,000.00 judgment against Century 21. He 
did so on equitable grounds and based upon inequitable conduct by 
Security Title which led to its own loss of said $5,000.00. 
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Error was committed by Judge Park in reversing the Ruling of the 
previous year (Judge Sam's) because no new evidence or facts 
existed one year later than that which existed at the time of 
Judge Sam's original ruling. The only thing that was different a 
year later was a different argument by Tom Taylor from that of 
his partner, Bob Moody, who submitted the original Summary 
Judgment Motion on behalf of Security Title. 
A new action was later brought by Century 21 for relief from 
the second of the two rulings in the original case, and for 
reinstatement of Judge Sam's original ruling in favor of Century 
21. Judge George E. Ballif of the Fourth District Court was 
assigned to the case and ultimately ruled that although the Rules 
of Procedure, 60(b), allows an independent action to be filed, 
Judge Ballif took the view that such an action was limited in 
scope to those situations which involved fraud or 
misrepresentation. As a result of that interpretation of Rule 
60(b), Judge Ballif dismissed Century 21's new action in the 
instant case. The decision of Judge Ballif and his 
interpretation of Rule 60(b) are in error and should be reversed. 
Judge Ballif relied on wording found in a federal case, which was 
and is distinguishable from the facts and evidence of the instant 
case and its predecessor original action. In fact, some Utah 
case authority is the opposite of the federal case authority 
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case authority is the opposite of the federal case authority 
relied upon by Judge Ballif. 
The decision of the Fourth District Court, Judge Ballif 
presiding, in the instant new action should be reversed, the 
Motion to Dismiss of Security Title should be denied, and the 
Summary Judgment Motion of Century 21 should be granted, 
reinstating the original trial judge's decision of March 31, 
1986, in favor of Century 21 and vacating the subsequently 
entered Summary Judgment dated on or about March 4, 1987, in 
favor of Security Title. Such action should be taken only as it 
pertains to Security Title and Century 21. Attorney's fees 
should be awarded to Century 21 in pursuing this appeal. 
ARGUMENT CONCERNING REBUTTAL POINTS 
POINT I 
THERE WAS NO EVIDENCE PRESENTED AT THE 
FEBRUARY 20, 1987, ORAL ARGUMENT HEARING 
1. Contrary to the claims, representations, and assertions 
of Defendant Security Title in its Respondent's Brief (see 
paragraph 6 at page 5; the first paragraph on page 8; the first 
line on page 9; and the first paragraph of the conclusion on page 
12, all as contained in Respondent's brief) NO NEW EVIDENCE WAS 
PRESENTED OR RECEIVED DURING ORAL ARGUMENTS AT THE HEARING ON 
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FEBRUARY 20, 1987, The hearing held on February 20, 1987, was 
limited to oral arguments of counsel. It was not an evidentiary 
hearing. As proof of this, see the attached Exhibit "A", 
incorporated by this reference, which is the minute entry of 
Judge Park in which notice of oral arguments on February 20, 
1987, was given to counsel of record. It is significant to note 
that the Court designated the hearing as one for "oral argument 
on Plaintiff's proposed summary judgment." That notice of oral 
argument was issued because Century 21 filed an objection to the 
proposed summary judgment, which objection was based upon the 
fact that the proposed summary judgment was the opposite of the 
minute entry of Judge Sam which was signed and entered by Judge 
Park as successor Judge. 
2. In the second and third sentence of the Amended Minute 
Entry at page 2, Judge Park used the words "evidence was heard, 
reviewed, and debated." This was an inarticulate and erroneous 
usage of the word "evidence". The Trial Court did not and does 
not mean by the use of the word "evidence" in that Minute Entry 
that witnesses were sworn or exhibits were taken into evidence or 
that any evidence was presented to the Court different from or in 
addition to the evidence which was before Judge Sam at the time 
the original ruling of Judge Sam was made. A partial transcript 
of the February 20, 1987, hearing was attached to Plaintiff's 
6 
Brief as Exhibit "E", and plainly shows that the only thing 
entertained by the Trial Court (Judge Park) on February 20, 1987, 
were arguments of counsel. Clearly no evidence was presented, 
and Defendant Security Title and its counsel know perfectly well 
that no evidence was presented. See Amended Minute Entry, marked 
Exhibit "B" and incorporated herein by this reference. Judge 
Park must have used the word "evidence" to refer to the arguments 
of Thomas Taylor on behalf of Defendant Security Title as 
distinguished from the arguments concerning the facts as 
previously presented by Tom Taylor's partner, Robert Moody, one 
and one half years earlier. Judge Park's usage of the term 
"evidence" referred only to new or different arguments presented 
by Tom Taylor, but not the presentation of new documentary or 
testimonial evidence. 
3. In the Appeal Brief filed by Century 21 herein, the 
facts and the law are clearly and accurately set forth showing 
that the successor Judge Park amended and reversed the decision 
of the Trial Judge (David Sam) in a subsequent term of the Court 
without the presentation of new evidence and only after hearing 
new arguments by substitute counsel for Security Title. That is, 
Tom Taylor argued the facts of the underlying case differently on 
February 20, 1987, than his partner, Robert Moody, had argued the 
facts one and one half years earlier in Security Title's summary 
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judgment motion and memorandum. The law as cited in Century 21's 
Trial Brief shows clearly that a successor Judge is without 
authority to reverse, amend or modify the Trial Judge's ruling in 
a matter where no new evidence was presented and where the only 
thing new before the Court was a "reargument" of the same facts 
that existed at the time of the original Trial Judge's decision. 
Further, it is significant to note from the Security Title 
Respondent's Brief that it is admitted in paragraph 5, page 4, 
that the February 20, 1987, hearing was a hearing held for oral 
arguments only. It is further significant to note that Tom 
Taylor alleges in paragraph 5, at page 4 of Respondent's brief 
that he argued "terminology" and that his argument was different 
from the argument presented to the Court a year and one half 
earlier by his partner, Robert Moody. No allegation is made 
anywhere in Defendant's brief that the facts of the underlying 
case had, in any way, changed or that any of the evidence was 
different than that which was before the original Trial Judge, 
Judge Sam. Despite the erroneous use of the word "evidence" by 
Judge Park in his amended Minute Entry and despite the claims of 
Tom Taylor in Respondent's Brief that "evidence" was presented, 
both Judge Park and Tom Taylor are erroneously using the word 
"evidence" to describe Tom Taylor's oral arguments. Such usage 
of the term is clearly erroneous, inaccurate and misleading. 
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4. Attached hereto as Exhibit "C" are the "Motion for 
Summary Judgment," and "Memorandum of Points and Authorities" 
submitted to the original Trial Judge Sam prior to Judge Sam's 
Ruling in this case. A brief review of said Motion shows the 
following quoted language: 
The above-entitled matter came on regularly 
for pre-trial and it was agreed that there 
were no disputes as to the fact and that the 
only issues were issues of law which should 
be decided based upon the Memoranda of the 
respective parties. 
5. The next preceding quote is taken directly from 
Security Title's original Summary Judgment Motion in Civil No. 
69561, which was the Motion upon which Judge Sam ruled in denying 
the $5,000.00 in favor of Security Title and against Century 21. 
The significant point here is that one and one half years later 
Bob Moody's partner, Tom Taylor came before the Court and 
attempted to reargue the facts differently than his partner had 
done in the original Motion for Summary Judgment referred to 
herein. Tom Taylor's arguments on February 20, 1987, were simply 
a rehash, albeit from a different point of view, of the same 
facts and evidence which were submitted to the Court by his 
partner, Robert Moody a year and a half earlier on or about 
August 30, 1985. In Bob Moody's Motion for Summary Judgment, the 
Court was advised on behalf of Security Title that there were no 
facts in dispute between the parties and the matter was submitted 
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for decision. The decision was rendered by Judge Sam* A year 
and a half later, Tom Taylor argued that the Court should use 
different terminology than his partner had used a year and a half 
earlier. No new evidence was presented however. Tom Taylor's 
arguments consisted simply of a reargument of the same facts 
previously submitted. 
POINT II 
A NEW ACTION FOR RELIEF FROM JUDGMENT IS NOT CONFINED 
TO THE BASIS OF FRAUD OR MISREPRESENTATION. 
6. A new action for relief from Judgment is not confined 
in Rule 60(b) U.R.C.P., to the basis of fraud or 
misrepresentation. 
7. Judge George E. Ballif dismissed the instant action of 
Century 21 in his Ruling of July 19, 1988, attached to 
Appellant's Brief as Exhibit "D". (See R-59, et. seq.) Security 
Title in its Respondent's Brief takes the same position as Judge 
Ballif did, which is a very narrow construction of Rule 60, which 
construction claims to limit the use of an independent action to 
circumstances where fraud or misrepresentation exist. 
8. The construction of Judge Ballif, Fourth District Court 
Judge, and the construction urged by Respondent, Security Title, 
is not in harmony with the express language of Rule 60(b) or the 
clear intent of the Utah Supreme Court in drafting said Rule 
which states as follows: 
10 
Upon motion and upon such terms as are just, 
the court may, in the furtherance of justice, 
relieve a party or his legal representative 
from a final judgment, order, or proceeding 
for the following reasons, . . (5) the 
judgment is void, (6) the judgment has been 
satisfied, released or discharged or a prior 
judgment upon which it is based has been 
reversed, vacated, or it is no longer 
equitable that the judgment should have 
prospective application; or (7) any other 
reason justifying relief from the operation 
of the judgment . . • The procedure for 
obtaining any relief from a judgment shall be 
by motion as prescribed in these rules or by 
an independent action. 
9. It is clear from the express language of Rule 60(b) 
that "any relief" can be sought by independent action. In 
reviewing the annotated cases, interpreting Rule 60, Century 21 
has been able to find no case decided by either the Supreme Court 
of Utah or the Utah Court of Appeals, limiting the use of an 
independent action to situations containing fraud or 
misrepresentation. Such an interpretation by Judge Ballif is 
clearly in error. In fact, a careful reading of the language of 
Rule 60(b) shows that the second to the last sentence mentions in 
addition to the other seven reasons for granting relief from 
Judgment the ground of fraud. The cases of Shaw v. Pilcher, 9 
Ut.2d 222, 341 P.2d 949 (1951); St. Pierre v. Edmonds, 645 P.2d 
615 (Utah 1982) and Despain v. Despain, 682 P.2d 849 Utah 1984) 
are all cases claiming or standing for the proposition that the 
three month limitation as contained in Rule 60(b) does not limit 
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the power of a Court to entertain an independent common law 
action for fraud, but rather states categorically that a fraud 
upon the Court must be pursued in an independent action, rather 
than by motion. Further, the case of Richards v. Siddoway, 24 
Ut.2d 314, 471 P.2d 143 (1970) stands for the proposition that 
where there is alleged to be judicial error, such error can be 
corrected by either: 
"timely motion for new trial, appeal or suit 
in equity." 
10. Security Title has cited in it's Respondent's Brief the 
case of Olsen vs. Board of Education of the Granite School 
District, 571 p.2d 1336 in support of it's argument that the 
Judgment entered by Judge Park is Res Judicata as to this new 
action. The case of Olsen, supra, is inapposite to the purpose 
for which Security Title cited the case. However, the case is 
helpful, as it relates to Judge Ballif's construction or 
interpretation of Rule 60. Judge Ballif has taken the narrow 
view that a new action or collateral attack upon a judgment can 
only be used in the case where there is fraud or 
misrepresentation. The Olsen case, supra, states in pertinent 
part as follows: 
Where a judgment is attacked in other ways 
than by proceedings in the original action to 
have it vacated or revised or modified or by 
a proceeding in equity to prevent its 
enforcement, the attack is a "Collateral 
Attack." 
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A judgment may not be impeached in collateral 
proceedings, by a party or privy to it, for 
fraud, collusion, or false testimony. 
The Utah Supreme Court in the Olsen case, supra, seems to 
take the position with respect to Collateral Attacks on judgments 
which is just the opposite from the view taken by the Trial 
Court, Judge Ballif presiding, in the instant action (i.e., the 
Supreme Court says fraud may not be attacked in a new action 
whereas Judge Ballif says fraud is the only thing that can be 
attacked in a new action). 
11. The Trial Court, Judge Ballif, in the new action relied 
upon Bankers Mortgage Company vs. United States, 423 F.2d 73 
(1970) to support it's narrow construction of the use of 
independent actions allowed by the express language of Rule 
60(b). However, the Bankers Mortgage Company case, supra, 
involved a situation in which a tax payer brought a motion under 
Rule 60(b) in the United States District Court in an effort to 
relieve the taxpayer from a judgment from the United States Tax 
Court, a separate and distinct judicial Court. The taxpayer in 
that situation urged the Court to consider it's Motion as an 
"independent action." The United States District Court declined 
to agree with the taxpayers use of the terminology, "independent 
action" and declined to grant relief. The Bankers Mortgage 
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Company case, supra, is entirely distinguishable from the 
underlying facts in the instant case. In the instant action, a 
new action was filed in the same State Court (i.e., Fourth 
District Court) where the original action and the two original 
Rulings of the Court were entered. The instant action was 
brought by way of independent action, and not by way of an 
untimely filed Rule 60(b) motion, as was the case in Bankers 
Mortgage Company, supra. 
12. The Utah Supreme Court in another case, Richards v. 
Siddoway, 471 P.2d 143 (Utah, 1970) dealt with the issue of 
finality of judgment and of "revisory power" over its own 
adjudications. In the Richards case, supra, the Utah Supreme 
Court stated: 
The term of the court at which the final 
decree judging the costs against the 
defendants was made had expired months before 
the motion to strike out was made. In fact, 
another term intervened. It was not a void 
decree,--merely a decree in form,--nor was it 
a decree pro confesso, or be default. 
Therefore, the defendant should have entered 
his motion during the term at which the 
decree was made, or, if he desired, a re-
hearing or new trial, he should have given 
notice and filed his motion for a new trial 
within such time as the statute allowed. 
That time having past, the decree could be 
opened only by bill of review, or by an 
original complaint for fraud. "But neither a 
final judgment nor a final decree, pronounced 
upon a hearing on the merits, can be set 
aside after the term, upon motion, for any 
error into which the court may have fallen. 
The law does not permit any judicial tribunal 
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to exercise any revisory power over its own 
adjudications after they have, in 
contemplation of the law, passed out of the 
breast of the judge." 1 Freem. Judgm. Section 
101. 
13. The Richards case, supra, and the quote therefrom in 
the next preceding paragraph stand clearly for the proposition 
that Judge Park as a successor Judge cannot legally in a new term 
of the Court, and almost one year after the entry of the March 
31, 1986, Ruling of Judge Sam, revise or change that Ruling. The 
action taken by Judge Park on February 20, 1987, is therefore 
void, or voidable, and relief should be granted Century 21 in the 
instant action. This Court should therefore vacate the Ruling of 
Judge Ballif, deny the Motion for Dismissal of Security Title, 
previously granted by Judge Ballif, and grant the Summary 
Judgment Motion filed by Century 21 requesting relief in the form 
of vacation of the Amended Minute Entry in Civil No. 69561 dated 
February 20, 1987, and the subsequently entered Summary Judgment 
based thereon dated March 4, 1987, as it affects Security Title 
and Century 21, only. 
POINT III 
THE ONLY ISSUE BEFORE JUDGE PARK WAS WHETHER 
THE PROPOSED JUDGMENT DOCUMENT PREPARED BY 
SECURITY TITLE CONFORMED UNDER RULE 2.9 OF 
THE THEN APPLICABLE RULES OF PRACTICE TO THE 
JUDGMENT RULING OF JUDGE SAM AS ENTERED BY 
JUDGE PARK. 
15 
14c The purpose for the February 20, 1987, hearing as in 
pertains to Security Title and Century 21 was to ascertain 
whether the proposed judgment reflected the Ruling of Judge Sam 
as entered by Judge Park in the Minute Entry dated March 31, 
1986. However, Judge Park entertained new arguments from Tom 
Taylor, acting attorney for Security Title, and based only upon 
those new arguments, without the presentation of any testimonial 
or documentary evidence, and without the change of any of the 
facts which were before Judge Sam in making the original Ruling, 
Judge Park revised and reversed Judge Sam's Ruling. This is 
illegal and beyond the jurisdiction that Judge Park had in a 
subsequent term of the Court nearly one year after the entry of 
the March 31, 1986, Minute Entry ruling. Clearly the scope of 
the February 20, 1987, hearing was not for the purpose of re-
argument of the Summary Judgment Motions previously ruled on. 
The purpose of the hearing was to hear the objections of Century 
21 to the erroneously prepared and proposed Summary Judgment 
submitted by Security Title. 
POINT IV 
IT IS SECURITY TITLE WHICH SHOULD HAVE 
APPEALED JUDGE SAM'S DECISION OR FILED 
A TIMELY MOTION FOR RELIEF—NOT CENTURY 21. 
15. Security Title did not agree with Judge Sam's Ruling as 
contained in the March 31, 1986, Ruling denying Summary Judgment 
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requested against Century 21 and in favor of Security Title. 
However, Security Title did not appeal that Ruling, and did not 
file an independent action for relief from that Ruling. 
Furthermore, Security Title intentionally failed to prepare a 
judgment in conformity with Judge Sam's Ruling, which Bob Moody 
was ordered to do as attorney for Security Title. Rather, 
knowing that Judge Sam was leaving the bench, Security Title 
purposefully waited until Judge Sam left the bench, until Judge 
Park assumed the State Court Bench, and then prepared a proposed 
Summary Judgement opposite in content from the Ruling of Judge 
Sam and proposed and submitted said erroneous Summary Judgment, 
knowing that an objection would be filed and knowing that the 
offer of such an erroneous summary judgment document would force 
a new hearing and give Security Title the opportunity to re-argue 
a second time without any change in fact or evidence, the Summary 
Judgment Motion it had lost in the Ruling made by Judge Sam. 
POINT V 
SECURITY TITLE ENGAGED IN SOPHISTICATED 
"FORUM SHOPPING" BY VIOLATING RULE 2.9 
OF THE RULES OF PRACTICE AND BY INTENTIONALLY 
FORCING A NEW HEARING FOR ORAL ARGUMENTS BY 
PROPOSING A JUDGMENT OPPOSITE THE TRIAL COURT'S RULING. 
16. The actions of Security Title amount to nothing less 
than sophisticated Forum Shopping. In it's Summary Judgment 
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Motion, Security Title admitted that there were no facts in 
dispute and that all of the evidence was before Judge Sam, and 
submitted the Summary Judgement Motion and Memoranda for 
decision. Judge Sam Ruled against Security Title and denied 
their requested $5,000 relief against Century 21. Judge Sam 
ordered Bob Moody, Security Title's attorney, to prepare the 
Judgment. 
17. The proper course of action would have been for 
Security Title to prepare a Judgment, have it signed, entered and 
filed, and then to appeal the decision of Judge Sam denying the 
requested relief against Century 21. Or in the alternative, 
Security Title could have filed an independent action for relief 
from that Judgement if it had appropriate grounds to do so. 
18o However, rather than follow the Rules of Procedure and 
Practice as promulgated by the Utah Supreme Court, Security Title 
refused and failed to prepare the final Judgment in accordance 
with Rule 2.9, and by it's purposeful conduct forced a new 
hearing which was subsequently held on February 20, 1987. For 
the purpose of the hearing, Bob Moody did not appear, but rather 
sent Tom Taylor in his place to represent Security Title. Tom 
Taylor argued the facts differently than were contained in the 
Summary Judgment Motion and Memorandum previously ruled upon by 
Judge Sam. Judge Park erred in allowing a reargument of a 
18 
previously decided case. Judge Park further erred in reversing 
the previously entered decision where no new evidence (either 
documentary or testimonial) was received by the Court. 
CONCLUSION 
In conclusion, if the conduct and actions of Security Title 
are sanctioned by this Appellate Court, it would be a signal to 
the entire legal community that every time a Judge is replaced, 
retires, dies, or takes a different judgeship, etc., every lawyer 
in every case pending before the successor judge may, through 
manipulation of the legal system as was done by Security Title in 
the instant case, obtain or force new hearings and new arguments 
or re-arguments of previously decided issues. Such a consequence 
could have devastating and wide ranging adverse effects on the 
efficiency of the judicial system. The law has been clear in 
Utah for many years, and has been clarified in decisions across 
the country as set forth in Century 21's original Appellate 
Brief, which prevents a successor judge, and especially in a 
subsequent term of court, from revising either it's own 
adjudications, or adjudications of an original Trial Judge under 
circumstances where there is no new evidence in the case but 
merely a re-argument of the same evidence. For these reasons, 
the Appellant, Century 21, requests this Court vacate the Order 
of Dismissal entered by Judge Ballif, deny the Motion for 
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Dismissal of Security Title, and grant the Summary Judgment 
Motion of Century 21 reinstating the original Trial Judge's 
decision of March 31, 1986, and vacating the subsequently entered 
Summary Judgment dated on or about March 4, 1987, as it pertains 
to Security Title and Century 21 only. Attorney's fees should be 
awarded to Century 21 in pursuing this appeal. 
DATED THIS 30TH DAY OF JUNE, 1989. 
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CERTIFICATE OF SERVICE 
I hereby certify that I did serve four (4) true and correct 
copies of the foregoing Reply Brief of Plaintiff/Appellant to the 
following on this 30th day of June, 1989. 
Thomas S. Taylor 
Attorney for Defendant/Respondent 
2525 North Canyon Road 
P.O. Box 1466 
Provo, Utah 84604 
ARROW F. 
Attorney 
JEPSON 
for Pla iff/Appellant 
<SEC-REPL.BRF> 
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A c i r 
IN THE FOURTH JUDICIAL DISTRICT COURT 
STATE OF UTAH, UTAH COUNTY 
^ f t y > 
i^  < 
SECURITY TITLE AND ABSTRACT 
COMPANY, 
Plaintiff, 
-vs-
DICK CASPER, et al. , 
Defendant. 
MINUTE ENTRY 
CASE NUMBER: 69561 
DATE: February 5, 1987 
BOYD L. PARK, JUDGE 
NOTICE OF HEARING 
YOU ARE HEREBY NOTIFIED that this matter will come 
before the Court for oral argument on plaintiff's proposed 
summary judgment on February 2Q>, 1987 at 11:00 a.m. 
Dated this 5th day o£ February, 1987 
Jr*THj) COURT x y 
BOYD L. PARK, JUDGE 
I hereby certify that I mailed a true copy of the 
foregoing Minute Entry, postage prepaid this 5th day of February, 
1987, to the following: 
Robert L. Moody, Esq. 
P.O. Box 1466 
Provo, Utah 84603 
Arron F. Jepson, Esq. 
Judge Building, Suite 510 
8 East 300 South 
Salt Lake City, Utah 84111 
Michael J. Petro, Esq. 
P.O. Box "L" 
Provo, Utah 84603 
i William F. Huish, Clerk 
\ 
byfa^^^-^^Htep
 c l e r k ^ 
F£8 DG t987 
TabB 
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH 
SECURITY TITLE & ABSTRACT : 
COMPANY, 
Plaintiff, AMENDED MINUTE ENTRY 
vs. 
DICK CASPER, CARLO BONTIVIA,* 
and CENTURY 21 GOLDEN WEST, : Civil No. 69,561 
INC., Dated: February 20, 1987 
: Boyd L. Park, Judge 
Defendants. 
The Court has previously made and entered a Minute Entry 
aated.March 31, 1986, pursuant to Motions For Summary Judgment 
of the Plaintiff and Defendant Casper and were considered 
pursuant to Rule 2.8, Rules of Practice of the District Courts. 
A proposed Judgment was prepared by Plaintiff's counsel and 
submitted to the Court. Defendant Century 21 Golden West, Inc. 
objected to said proposed Judgment. A hearing was had upon the 
objections of Defendant Century 21 Golden Uest, Inc. before the 
Court on February 20, 1987 at 11:00 a.m. Rex Matson appeared 
for and on behalf of Plaintiff Security Title b Abstract 
Company with his counsel Thomas S. Taylor; Arron F. Jepson 
appeared for and on behalf of Defendant Century 21 Goloen West, 
Inc.; Michael J. Petro appeared as counsel for and on behalf of 
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D e f e n d a n t Dick C a s p e r ; no one a p p e a r e d f o r and on b e h a l f of 
Defendant Car lo B o n t i v i a . Arguments were made and ev idence was 
h e a r d , r e v i e w e d and d e b a t e d . The C o u r t h a v i n g hea rd t h e 
a rguments and ev idence hereby make the f o l l o w i n g 
AMENDED RULING 
Upon r e v i e w of t h e Memoranda, d o c u m e n t s , a d d i t i o n a l 
f a c t s and i n f o r m a t i o n p r e s e n t e d t o t h e C o u r t , t h e Cour t f i n d s 
t h e p r e s e n t f a c t s a r e u n d i s p u t e d . The i s s u e s of law s h a l l be 
dec ided as f o l l o w s : 
1. P l a i n t i f f i s e n t i t l e d to r e s t i t u t i o n from Defendant 
C a s p e r in t h e amount of FORTY THOUSAND ($40 ,000 .00 ) DOLLARS 
s u b j e c t to a s e t - o f f in the amount of damages Defendant Casper 
s u f f e r s t h r o u g h h i s e f f o r t s t o pay r e s t i t u t i o n . T h i s s e t - o f f 
s h a l l be de te rmined by e i t h e r s t i p u l a t i o n and agreement between 
t h e p a r t i e s o r p u r s u a n t t o Rule 2.8 in t h e form of memorandum 
and e v i d e n c e of t h e amount of s e t - o f f c l a i m e d by Mr. C a s p e r . 
In t h e e v e n t De fendan t C a s p e r and t h e P l a i n t i f f a r e u n a b l e to 
a g r e e , the Court w i l l then r u l e upon sa id i s sue under Rule 2.b. 
Defendant Casper s h a l l not s e l l or encumber the r e a l p rope r ty 
in q u e s t i o n w i thou t the e x p r e s s w r i t t e n consent of the P l a i n t i f f 
h e r e i n d u r i n g t h e t i m e and u n t i l t h e f i n a l j u d g m e n t i s 
de t e rmined and r eco rded , s a id r e a l p r o p e r t y being desc r ibed as 
f o l l o w s : 
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Lot 18, P l a t "A", Holiday H i l l s Planned Dwell ing 
Group, Utah C o u n t y , S t a t e of U tah , a c c o r d i n g t o 
t h e o f f i c i a l p l a t t h e r e o f on f i l e in t h e o f f i c e 
of the Recorder of Utah County, S t a t e of Utah. 
The Court nopes Defendant Casper r e l i e d to h i s d e t r i m e n t 
on t h e p r o p r i e t y of P l a i n t i f f ' s d i s b u r s e m e n t of e sc row when 
Casper u sed t h e funds t o pay v a r i o u s c r e d i t o r s . N e v e r t h e l e s s , 
the Court g r a n t s P l a i n t i f f ' s r e q u e s t for r e s t i t u t i o n in o rde r to 
avo id u n j u s t e n r i c h m e n t of De fendan t Caspe r where he has bo th 
r e t a i n e d t h e o w n e r s h i p of h i s p r o p e r t y and en joyed t h e u se of 
t h e funds d i s b u r s e d by P l a i n t i f f . However , t h e Cour t i s 
persuaded P l a i n t i f f did not a c t in a r easonab ly prudent manner 
when i t d i sbu r sed the funds a t i s s u e to Defendants Bon t iv ia ana 
C a s p e r b e f o r e B o n t i v i a ' s c h e c k c l e a r e d t h e d r a w e e b a n k , 
p a r t i c u l a r l y where the d r a f t involved out ot s t a t e ana fore ign 
f i n a n c i a l i n s t i t u t i o n s ; even though the P l a i n t i f f made inqu i ry 
abou t t h e bank c a s h i e r c h e c k s t o d e t e r m i n e w h e t h e r t h e y were 
gooa o r no t ana were a d v i s e d by a bank t h a t t h e banks c a s h i e r 
checks were good. For t h i s r ea son , the Court f u r t h e r r u l e s t h a t 
P l a i n t i f f i s n o t e n t i t l e d t o f u l l p r o t e c t i o n of t h e 
i n d e m n i f i c a t i o n c l a u s e s con ta ined in E x h i b i t s 2-4 ana t h a t i t s 
r e l i e f i s l i m i t e d t o t h e above s t a t e d r e s t i t u t i o n l e s s any 
damages Defendant Casper can prove as he re in d e s c r i b e d . 
2. The C o u r t r e c o g n i z e s P l a i n t i f f as a h o l d e r in due 
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c o u r s e a s t o i t s c l a i m a g a i n s t D e f e n d a n t C e n t u r y 21 f o r 
r e i m b u r s e m e n t o f t h e F I V E THOUSAND ( $ 5 , 0 0 0 . 0 0 ) DOLLARS 
d i s h o n o r e d t r u s t c h e c k d e l i v e r e d by D e f e n d a n t C e n t u r y 21 t o 
P l a i n t i f f a s an e a r n e s t money paymen t upon t h e c o n t r a c t of s a l e 
b e t w e e n D e f e n d a n t s C a s p e r and B o n t i v i a . The Cour t h e r e b y a w a r d s 
P l a i n t i f f j u d g m e n t a g a i n s t D e f e n d a n t C e n t u r y 21 i n t h e sum o f 
FIVE THOUSAND ( $ 5 , 0 0 0 . 0 0 ) DOLLARS. The C o u r t f i n d s t h a t t h e 
P l a i n t i f f s h o u l d n o t r e c e i v e a n y i n t e r e s t upon s a i d FIVE 
THOUSAND ( $ 5 , 0 0 0 . 0 0 ) DOLLARS and s a i d j u d g m e n t f o r t h e s a m e 
u n t i l F e b r u a r y 2 0 , 1988 a t wh ich t i m e i n t e r e s t s h a l l a c c u m u l a t e 
on s a i d FIVE THOUSAND ( $ 5 , 0 0 0 . 0 0 ) DOLLAR j u d g m e n t a t t h e r a t e of 
t w e l v e p e r c e n t (12%) p e r a n n u m . P l a i n t i f f i s e n t i t l e d t o a 
p r e s e n t j u d g m e n t a g a i n s t D e f e n d a n t C e n t u r y 21 bu t P l a i n t i f f i s 
h e r e b y s t a y e d from e x e c u t i n g upon s a i d FIVE THOUSAND ($5 ,000 .00 ) 
DOLLAR j u d g m e n t f o r a p e r i o d of one (1) y e a r ana u n t i l F e b r u a r y 
2 0 , 198b a t which t ime s a i a s t a y i s and s h a l l be removed . 
3 . C r o s s c l a i m D e f e n d a n t C a s p e r ' s M o t i o n f o r Summary 
J u d g m e n t a g a i n s t C r o s s c l a i m P l a i n t i f f C e n t u r y 21 ' s c l a i m f o r a 
b r o k e r ' s f e e i s g r a n t e d . D e f e n d a n t C e n t u r y 21 i s n o t e n t i t l e d 
t o a b r o k e r ' s f e e in l i g h t of t h e f r a u d u l e n t c i r c u m s t a n c e s u n d e r 
w h i c h t h e b u y e r , D e f e n d a n t B o n t i v i a , e n t e r e d t h e e s c r o w 
a g r e e m e n t and was in f a c t n o t an " a b l e " b u y e r . 
A c c o r d i n g l y , t h e M o t i o n s f o r S u m m a r y J u d g m e n t o f 
4 
Plana, i 1 1, 
p a r t as d e s c r i o e r * * . .- ?>ii<v:iaea K U I J O ^ A . • pdi i i e h ^ r t c ) 
be a r 1' he i it" 
UATLD Lhi;» _ _ _ „ '^ciy ul i-ebriiary 1V87, 
cc: Arron F, lepson 
Robert L. Moody 
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Eiiiiiin A 
Robert L. tloody 
CHRISTENSEN, TAYLOR & MOODY 
Attorneys for 'Plaintiff 
55 Last Center c^ * * -
P.O. bi. x 146' 
Prove, UT 8-
in IHE FOURTH JUDICIAL, DISTRICT COURT Of- lilAri (. 0UN1Y 
STATh Oh U'l AH 
SECURITY TIT! I" Allll AHSTR/W I 
COMPANY, 
Plaintiff. 
DICK CASPER, CARLO BONTIVIA and 
CENTURY 21 GOLDEN WEST, INC., 
Defendants., 
MOT i uN k'\>t\ SliMlU\i\. 
JUDi'/liENT" ' 
C i v i l N o . .b9 ,bbl 
COMES NO1., L' 1'La i n f i l l JJ J li r <.' y mu- 'es ' ' ' ' 
i >'v i,^;^. enf on t h e g r o u n d s ana for i he r e a s o n s s t t f o r t h 
i i , i n i 111 n i ,i n ii ii ii il R u i n u s a u u A u t h o t i t l e s an o 
lUc tv i th «. a c h e d t h e r e t o . 
1^>- ' " j v e - e n i i t l e d m a t t e r can ie nn r e g u l a r l y f o i p i e -
t I i i i i1 I I * e r e n o d i S | u f e s ,is r o f a r t s 
a " i t t n l y i s s u e s w e i e i s s u e s o f l a w A h i Ii i mi l I m l 
s h o u l d b e d e c i d e d b a s e d upon Lhe nienioranuuir s of trie r e s p e c t i v e 
p a r t i e s . 
I 
DATED t h i s )C( day o t A u g u s t , 1985. 
R o b e r t L. bloody j 
CHRISTENSEN, TAYLOR\ fe MOODY 
A t t o r n e y s fo r P l a m t i f l 
CERTIFICATE OF MAILING 
M a i l e d a c o p y of t h e f o r e g o i n g M o t i o n f o r Summary 
J u d g m e n t t o Mr. M i c h a e l J . P e t r o , A t t o r n e y f o r D e f e n d a n t 
Dick C a s p e r , 350 E a s t C e n t e r S t r e e t , P r o v o , UT 8 4 6 0 1 ; H e b e r 
G r a n t I v i n s , A t t o r n e y f o r D e f e n d a n t C e n t u r y 21 G o l d e n b e s t , 
I n c . , 75 Nor th C e n t e r S t r e e t , Amer ican Fork , UT 84003 ; p o s t a g e 
d-
p r e p a i d , t h i s Q_<\ ' day of A u g u s t , 1985 . 
A-f i **•£* t 
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Robe I t L, Moody 
CHRISTENSEN, TAYLOR 6c MOODY 
Attorneys for Plaintiff 
55 Ease Center Street 
P„0o Box 1466 
Prove, UT 84603 
Telephone: (801) 37 3-27 21 
STATE OF UTAH 
SECURITY TITLE AND ABSTRACT, : 
COMPANY, 
: MEMORANDUM OF POINTS 
Plaintiff, AND AUTHORITIES 
: I ivil No,,69,561 
DICK CASPER, CARLO BONTIVIA a«" 
CENTURY 21 GOLDEN WEST, INC., 
Defendants, : 
FACTS 
1 (in I he ?0t'h t.1av ot March, 1 98 S , Defendant Boncivid 
a s b u y e r , D e f i 11 u !.i i ii i. ,-i s 111 i < .»• ,. •-.' I I i- i 11111 111 I i 11 , i 
Golden West, i n c . as agen t b roke r e n t e r e d i n t o .iii L a m e s t Honey 
S a l e s Agreement , a enpv ot which i s a t t a c h e d h e r e t o a s E x h i b i t 
'" ! " lilt .1 |i.l I l In U.'u I 11 y i i I i n nr i 
2 . On t he i!?nd d.iy ot M d u h ~\nnr - u ~ d e f e n d a n t s 
e u u e d t h e p l a U i L l i i Lu ,i «. r .i .in V, n ' , , , - > . . :. ^ •-...
 w 
A g i - ' e n t s w e r e e n t e r e d < n i ,, h u i In t 
1 
respective Defendants all as set forth in Exhibits ,,2,\ "3M, 
and "4*1
 f copies of which are attached hereto and made a part 
hereot by reference, 
3. Pursuant to the Escrow, Plaintiff received a check 
from Defendant Bontivla in the sum of FIFTY EIGHT THOUSAND 
EIGHT HUNDRED SIXTY FIVE and 13/100 ($58,865.13) DOLLARS, a 
copy of which Is attached hereto as Exhibit H5M and made a part 
hereof by reference and from Defendant Century 21 in the sum of 
FIVE THOUSAND ($5,000.00) DOLLARS, a copy of which is attached 
hereto as Exhibit ,,6" and maae a part hereof by reference. 
4. Pursuant to the terms and conditions of the Escrow 
Agreements, Plaintiff disbursed funds to Defendant Casper in 
the sum of FORTY THOUSAND ($40,000.00) DOLLARS, a copy of said 
disbursement being attached hereto as Exhibit "7M and made a 
part hereof by reference, and to Defendant Bontivia in the sum 
of EIGHTEEN THOUSAND EIGHT HUNDRED TEN and 30/100 ($18,810.30) 
DOLLARS, a copy of which is attached hereto as Exhibit "8" and 
made a part hereof by reference. 
5. Defendant Bontivia's check in the sum of FIFTY 
THREE THOUSAND EIGHT HUNDRED SIXTY FIVE and 13/100 ($53,865.13) 
DOLLARS was returned to Plaintiff's bank and identified as a 
forgery, a copy of which is attached hereto as Exhibit "9M and 
made a part hereot by reference. 
2 
6« D e f e n d a n t B o u c i v i a d i s a p p e a r e d E s c r o w n e v e r 
< in M I inn in in lit' 11 ii il i in I [Mini i ' l a ' s w n e r e a b o u t s u s t i l l 
unknown . 
I D e t e n c l a n i C e n t u r y / I O o l d e n W e s t , 1 n c * a c h e c k '• 
I 11 < J , 1 1 i i I i 111 j 11" M I ! i « i 111 i i 1111 i i l l i *i I l was r e t u r n e u uu 
P l a i n t Li: t ' s bank ds diawn a g a i n s t u n c o l l e c t e d t n n d s . 
II
 Remand was made upon Defendant Casper to r e t u r n the 
I H I II i l l III 111 II I I I I ) ( i l l I i III III I I I I I III III III III I I I I III II III I I I I III I I) I I I I III ' II III I I I 111 H I III III I III i l l I I l £ 
the U c r o w Agreement but. D* feodaii t Las per lias tail eel tin" i 
refused m return said funda or make any other appropriate 
III I II lUll I f j j I. IlJUt,' i l l I, » 
"II Demand was made ii| nn Defendant Century 21 Gol den 
West, Inc. r o honoi i 111 rherk payable i i 1ai n11 £ f and 
::ii: an %«i mi , 11 I I i ill m Il II i < mi i* iill I i m1111 i In i lliii il i i n ) i i i i i n 
Weatp I n c . h a s i a i i e u j u d l e l u s e u t o IILI i b **-
make an t o t h e r i p r i r n p n i r i a r r d i n ^ e m e n t , 
Ml l il J n i l 11 I htii 1 i i i i i ' i j u i r e i J in n o r i o w Ml* I V h l ui-l I y 
THOUSMD t l l J H l ' HIINORKD I FN ami 1 1/UJll IV iH.HI .1 )) DOLLARS t o 
r o v e r m e c h e c k s p . i i d f r nun i t »i F a r r o w i i r c n u n r ind Pi n n i i f f i s 
pay a t t o r n e y " *i t e e s t o Lirni); ( h i s l i t i g a t i o n . 
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POINT I 
PLAINTIFF IS ENTITLED TO INDEMNITY FROM THE DEFENDANTS AND EACH 
OF THEM PURSUANT TO THE RESPECTIVE ESCROW AGREEMENTS. 
R e f e r e n c e i s made t o t h e l a s t s e n t e n c e o f t h e l a s t 
paragraph of E x h i b i t "2" where the Defendant Casper agreed "In 
the event of any such d i s a g r e e m e n t the unders igned do fur ther 
a g r e e t o s a v e you h a r m l e s s and t o r e i m b u r s e you f o r a l l 
l i a b i l i t y , c o s t s , d a m a g e s , e x p e n s e s and a t t o r n e y ' s f e e s t h a t 
may a r i s e or w h i c h may be i n c u r r e d or s u s t a i n e d by r e a s o n 
t h e r e o f . " 
Reference is next made to page 2 of Exhibit "3" and to 
the last sentence of the second paragraph under the heading 
[CANCELLATION OR AMENDMENT] where the Defendants Century 21 
Golden VJest, Inc. and Defendant Casper agreed "the parties 
hereto agree to save you harmless in the event of any such 
disagreement between the parties, against all liability, costs, 
damages, expenses and attorney's fees that may arise or which 
may be incurred or sustained by you by reason thereof." 
Reference is now made to Exhibit "4" attached hereto 
and particularly the last sentence of the provision entitled 
[CANCELLATIONOR AMENDMENT] where Defendant Century 21 Golden 
West, Inc. and Defendant Bontivia agreed "the parties hereto 
agree to save you harmless, in the event of any such 
disagreement between the parties, against all liability, costs, 
4 
o iii m .11' ('" i H H p e n s e s a r i d -i I c o r u e y 1 * t e e 6 i licit mny a r i s e o r w h i c h 
•may h ^ i u c u L r e d o r s u b i a L i i n i I"" > i I rii s 11\ i l i e r c u t , " 
*k c o n t r a c t o t i n u e n , n - t y i.b c o n s t i ue i ! i a c L U L d a n c e w i r h 
HI I i I I i I i i I i - e o n s t r u r i i u r i u t i u n r r a c t s g e n e r a l l y I' h e 
c a n d i d a l 11 J I k' J.I In a s c e r L J 111 i I i 1111 i i i i I i I i 11111 i 11 111 1 
t o g i v e e t t e c c t o t h a t i n t e n t i o n i t it < an be d o n e c o n s i s t e n t l y 
iiiii in i 11 I |i! T i n f i p i n • "i I n mid i 11 i s if 11 d H t i e e n h e l d 111 r i1 t h e 
C o u r t s O i u s t c o n s l d e i n o t o n l y t h e I d i i g u i g e I ill r r r i I lini 
t h r t a c t f s u r r o u n d i n g c i r " l o o t s t a n c e s u n d e r u l n " " ' 
I . IIIII mi IIIII in I in mi II in III IIIII IIIII i i MI r in liiiiii i v I in.1 t e r m s o f if In-1 r u n t Vd\ i 
a t e c o n s i d e r e d hf LIJLL L U L I I l u b e <' 1* u H\ I U I M I , I I I ill 
q u e s t Loo o t c o r i H r r u i i % o i i n t e r p r e t i n g f h e a g r e e m e n t a r i a e s / 
\ Ill P' : : ^  > i n i mi H I mi i , 
Utah C o u r t h a s r e c o g n i z e d t h e same p r j u \\\\v i i i 
- - • * * "* a red t h e same in Onion P a c i f i c R a i l r o a _ Com
 F a n y vs. 
fcipaso c i a m i d i baa tuuipan y IIIII n il  n m il m i wnere id stated 
that 
11
 i n r e s o I v i n g a d i s p u t e a b o u t t h e 
in te rp re ta t ion of provisions in a contract 
the o b j e c t i v e i s to determine what the 
p a r t i e s i n tended a c t: h e t i ra e i t w a s 
executed; and if the intent wicl i respect to 
some unforeseen subsequent occurr ei ice is not 
c lear ly a r t i cu l a t ed , what wou 1 cl have beei \ 
t h e i r i n t e n t i f t h e i r m i x i d s h a d • ii cl v e r t e d t: o 
such an o c c u r r e n c e I!l11" 
" 1 t w i I 1 I t11 r e g a i: d e (.1 a s a • , * n o 
contractural obligation only when the 
intention is clearly and unequivocally 
expressed." 
In the case now before the Court, the indemnitors are a 
buyer, a seller and a real estate agent who engaged the 
Plaintitf to handle funds and documents to bring about a real 
estate closing. The Plaintiff prepared ana handled the 
documents and the funds in accordance with the instructions 
received from the indemnitors. The contract expressly provided 
for indemnity upon cancellation or amendment. The Plaintiff was 
to receive a small fee for the services it was to render for the 
benefit of the buyer, seller, ami the realtor. The Plaintiff 
and at least two of the Defendants intended that the Escrow 
would close and that the terms and conditions of the Escrow 
Agreement would be carried out* When the Escrow failed to 
close because of the fraudulent acts of the Defendant Bontivia, 
Plaintiff became entitled to the benefit of its contract of 
indemnity in which all of the Defendants agreed to "save you 
harmless". 
Because of the Escrow Agreement and its failure to 
close, Plaintiff has been damaged in the sum of FIFTY EIGHT 
THOUSAND EIGHT HUNDRED TEN and 13/100 ($58,810.13) DOLLARS 
together with accruing interest as described in the attached 
Affidavit together with attorney's fees as described in the 
6 
a i i Hi I - i l l| ! l I mi ii" i I I i i I ii "the t e r m s .ind o i i i n l i c u i n s of 
t h e I n d e n i m t y Con 11 <n. L , De i et .oian t s a r e l o i : :i I
 F» « "> • i I ' ,' 
l i a b l e . 
POINT I I 
DEFENDANT U^PI-H Ui'kS BEEN UNJUSTLY ENRICHED 11 "THE SUM OF FORTY 
THOUSAND [Mil LARS, 
U n d e r t h e t a c t s a n d c i r c u m s t a n c e s <M .I I f o r t h 
i Lc I * I I |i I I I ,„„ „,.i . J i i ,1 THOUSAND 
« $ w . < , 0 0 0 . 0 0 ) DOLLARS on Llie ZlZnil I'l-rii], nl IIIUJI i b b . i,»ee 
E x h i b i t 
h 1 . I > . ' ' . i "i. I o p e r ( «, 
d e s c r i b e d in t n e E a r n e s t Money |i^,i ee ni en i was mewei uv i i ve rcm r i 
t h e b u y e r inul Def eBddiri f D i c k C a s p e r c o n t i n u e s t o own s a i d r e a l 
p r o p e r t y ain.,! ^ < u I ui . . • ' , 
I n l l i e e v e m file i m i i i i r u l e s i n t r iv i i r of D e f e n d a n t on 
P o i n i 1 mi I in I in in lie. r n t h e D e f e n d a n t l l i e k i r i s p e i l lie I u u i i 
a l i J i i l J l u i c Jij J Juat... i " " I "h "",, " " • i ,l I'M e . 
c o n s t i t u t e u n j u s t e n r i c h o i e m ana i b .n m e D e f e n d a n t LUtK C a s p e t 
ban b e e n mi n ) n i *i f I y e n r i c h e d in i he amount" o t FORTY THOUSAND 
( i ^ i + l l 111| 1 1 ! I III I i II mil i II | i i , 11 I " | , i "  I i \ "I 1 «i I" 'i ' I I I I i I 
P 1 a i n ii i t t \ a r n t i t 1 e <1 r. u i v ,s f i r u i n « J I I I ^ i i t1 h i o l i 1 riU b S AN b 
i'" ' " i n n i T ^ K S , s a i d sum h a v i n g b e e n d e l i v e r e d a s s h o w n 
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Paragraph 66 Am, Jur. 2nd 945, sees forth a well known 
principle of unjust enrichment as follows: 
"The phrase 'unjust enr iclmen t1 is used in 
law to characterize the result or effect of 
a failure to make restitution of, or tor, 
property or benefits received under such 
circumstances as to give rise to a legal or 
equitable obligation to account therefore. 
It is a general principle, underlying 
various legal doctrines and remedies, and 
that one person should not be permitted 
unjustly to enrich himself at the expense of 
another, which should be required to make 
restitution of or for property or benefits 
received, retained, or appropriated, where 
it is just and equitable that such 
restitution be made," 
The purpose of unjust enrichment» is to provide 
restitution to enable a person to be restored to the position he 
formerly occupied. This principle entitled the plaintiff to 
receive not less than FORTY THOUSAND ($40,000-00) DOLLARS 
together with interest from the Defendant Dick Casper to restore 
these parties to the position they had prior to the delivery ot 
Exhibit "7" to Defendant Casper, 
POINT III 
PLAINTIFF IS A HOLDER IN DUE COURSE OF DEFENDANT CENTURY 21 
GOLDEN WEST INC.'S CHECK IN THE SUM OF FIVE THOUSAND DOLLARS AND 
IS ENTITLED TO JUDGMENT FOR SAID SUM TOGETHER WITH INTEREST, 
ATTORNEY'S FEES AND COSTS. 
In c o n s i d e r a t i o n of b e c o m i n g t h e Escrow A g e n t , t h e 
8 
H a i r u I i I i i I ' i HI I i I  I i I i Il I H I i h ' i I • . r 1 " h i r u s t 
a c c o u n t c h e c k t n t h e s u o i o f F I V E T H O U S A N D i\»lj D U O . m i l lH'inLL/ikd 
( H e e F v 111 b 1 t 11' * I - i mi in 11 i i 11 e r ti e p o s i r i n g 111 a c i i m ,s c r u m e n t i n i t s 
I II i n «j I i , . i i I I I II I 1 II in mi I I mi 1 II II mi II in in i l l II i l l II I II i in II i mi in i e I i . i n r v f h n r 
s a i d c h e c k would be h i inure t i , b u u s e q u e n i i IIUL t i u , L A H J I J I I III 
was reLurned no P l a i n t i f f ah didwn a^annst, u n c o l l e c t e d f u n a s , 
II 'J i i i i » I i in in 1 \ i i 
i#i i I i M i i I1- i M I . i i i i n«i * 
" ( 1 ) A h o l d e r i n d u e c o u r s e la *i h o l i ^ i w I 
t a k e s t h e i n s t r u m e n t • 
(a) : value; and 
(b) in good faith; and 
(c) without nocice that it is o verdue 
or has been dishonored or of any 
defense against or claimed ro i i 
on the part of any person 
I U A " j I I I II |< I I II I Il I I Hi1 I I HI I II 'I I I I I 11 I I I I I I | I I I Ml 
t r a i isfec: or n e g o t i a t e or e i i t o r c e payment i I the same, 
iHliA \ |flrii 1 I I ii'u 1 I I  I M] riiaL a h o l d e r in ulu* cou r se r a k e s I he 
in s t rumen t I i ee ol ni l d e f e n s e s of any pa J I ^ tu ilm i n a il1 uiii un mi 
w i t h whom the ho lde r has run d i n t l i " , 
II "I | i III i III I Il I MI ill in i n n r 11 I v il j i r n l d v u t In i l ui p i i n 
d i s h o n o r thai ihe holder h as "an I mined i a l v i if, I i • • • • i J i i 
against the cJiawers and endorsers", 
I i i f " r any person w h o 
makes, draws, signs (.»! issues any check «l»t.i -he instrument is 
n o t honored upon presen tin en l and the drawer does nut "have 
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sufficient funds or sufficienc credit with such depository for 
payment of the check. 
Sub-paragraph 3 of said section further provides that in 
a civil action the person issuing the check shall be liable to 
the holder tor the amount, for interest and all costs of 
collection, including all Court costs and reasonable attorney's 
fees. 
ARGUMENT 
The Plaintiff acting in good faith agreed to be the 
Escrow Agent for the Defendant buyer, the Defendant seller, and 
the Defendant real estate agent. As a part* of the Escrow 
Agreement, the respective Defendants signed instruments in which 
they each agreed to hold the Plaintiff harmless from all 
liability, costs, damages, expenses and attorney's fees which 
may be occasioned by reason of the Escrow Agreement. The 
Defendant Casper entered the Escrow Agreement to enable him to 
enjoy the benefit of the sale of his home. Century 21 Golden 
West, Inc. entered into the Escrow Agreement to enable it to 
receive a real estate commission that the closing of Escrow 
would entitle to. The Plaintiff entered into the Escrow 
Agreement with the anticipation of receiving a small Escrow fee 
and selling the title policy which it was engaged in business to 
do. The intent of all of the parties with the probable 
10 
e x c e p t 1 Mi o f h o n t i v i a was c h a t 1nr1<iul r h r 1 i r n n n rm i ld c l o n n nmnri 
t h a t euiJI i w u u l d r e c e i v e I r a e x p e c t a n c y , H o w e v e r , i r w a s aJ , *o 
l he i n t e n t : o f t h e p a r t Leu t h a i s h o u l d I l ie E s c r o w no t t l u s u i In ill 
I hi" De i i eoda r i L:i d i m v in In nil I hem w o u l 1 In i II 1 l l i i I11 .-i i n I i f f 
h t H i u l t ' s a t r o n L i a h i i i t / and damages t h a i n i / be u c e a s i ontu l us a 
i i e e u l L u l e n L e i 111(4 i n t u I h i K s c r e w A g r e e m e n t I i i s 
mi i •*|.i<• r T f i i 1 II |i i I iii mi i I i I I III in mi I III ill II |i in i HH i mi i l l 1 i mi ill i MI |ir t i d l 11 in 
nil t l i i II n u t III in J L y A g r e e m e n t * * a e l t u i t h i III i l n r e s p e c t i v e 
e x h i b i t in I HI L h d i t h e P l a l n c l t f i s e n t i t l e d i n In1 h e l d h a r m l e s s 
f r o m i ' | 11 i i i i |i, i a 
t e e s Iln, I HI In Ml t h e D e f e n d a n t s , P i a i n t t i 1 * a damages iiiti" F IFTY 
EIGHT THOUSAND EIGHT HUNDRED TFMI HIIIII.1 Hi Ml I) I V i H HI II H ) 
f . n g e r h r ' • i l r 11 f h i i II i u i i i mi i i i mi i In II i iiiiii iillii a c c u m p a 11 \*1 111 y 
A t t It d a v t t s d r i d I t s a t t o r n e y ' s t e e a an He i t o r I h I 11 i 111 
accompai tv i n(«» ' H t i d r i ^ i La , t in II o r c e m e n r it Tndenml f <> M r «jt*m t*iri r 4 
II I l e 1 in 1 1 k b 1 II 1 a 1 i.l .u 11 f p o n t II1 n l 11 d e m n 1 Lo 1 a w 11 1 1 11 w n 11II d 11 <• 1 II11 • 
b 11 u a t 1 u 11 I n 1 11 1 ,1 < * 1, t < I J 111 t h a t i s t h e c o n t r a c t u r e ! 
a g r e e m e n t their rha r 1 lie p a r t i e s e n t e r e d i n t o and P l a i n t i i i i s 
v 111 l li I 1 II II 1 II II I I l M » 
I t 101 w n a t e v e r r e a s o n t h e t o u t 1 H i d m i l a w a r d p l a i n t i f t 
j u d g n i e n r nn ! he b a s i s o f i n d e m n i t v ' I I ' l a i n t i f t w o u l d be 
1 mi 11 II 1 in i i i j i n j g m e i i i \\t i i i i i s t L 1111 lie t enda i i 1 L a s p e r i n t h e sum o f 
FORTY THOUSAND ( $ 4 0 , 0 0 0 . 0 0 ) DOLLARS m r 11«- b a s i s i l l u n j u s t 
e n r i c h m e n t and a g a i n s t t h e D e f e n d a n t Century 21 Golden V^est, 
I n c . in t h e sum of FIVE THOUSAND ( $ 5 , 0 0 0 - 0 0 ) DOLLARS on t h e 
b a s i s o f b e i n g t h e h o l d e r i n -due c o u r s e o f a n e g o t i a b l e 
i n s t r u m e n t under t h e r i g h t s c r e a t e d by t h e Uni form C o m m e r c i a l 
Code, 
RESPECTFULLY SUBMITTED, t h i s J^rf^ day o f A u g u s t , 
1985. 
•t L. Mood;/ 7 y~ Robert 
CHRISTENSEN, TAYLOR & MOODY 
A t t o r n e y s for P l a i n t i f f 
55 East Center S t r e e t 
Provo, UT 84601 
CERTIFICATE OF MAILING 
M a i l e d a copy o f t h e f o r e g o i n g t o Mr. M i c h a e l J. P e t r o , 
A t t o r n e y f o r D e f e n d a n t Dick C a s p e r , 350 E a s t C e n t e r S t r e e t , 
P r o v o , UT 8 4 6 0 1 ; Heber Grant I v i n s , A t t o r n e y f o r D e f e n d a n t 
Century 21 Golden W e s t , I n c . , 75 Nor th C e n t e r S t r e e t , Amer ican 
Fork, UT 84003; p o s t a g e prepa id , t h i s ^fi ^ d a y o f August, 1985. 
/^X^faC 
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JM EXHIBIT "1" 
^mmvSk This , s a legally birwlmg contract Read botn fror t and back carefully before signing 
'
 L W
 EARNEST MONEY RECEIPT*, v 
DATE- » W V 2Q
 t\<\?>* 
Th« undersignedBuy«r V r & M O U P ^  l i >1 \ (S fej^^ \ \ <* * W < J^^Wsfs 
i v x hereby deposits with Acjent/Broker Company 
ARNEST MONEY. V\% amount of \ » v <• \ \ \ , h V% i fr W l > ^  - , / - » - « — * • - « - — ^ — S ^ y \ fr~V~ 
ars {* < ^ / i J > ,n the form of A «f g f . i 1 *\*>\ c X s f Ys. 
ch shall be deposited in accordance with applicable State Law. ' "VV" 
•»*f - Received by . \ . 
' Agent/Broker Company 
OFFER TO PURCHASE 
v1 v RROPERTy.DESCHlPTION The above stated EARNEST MONEYS given to sexure and apply on the purchase dL.the property situated 
ftttV**Y \ V " C C6^°^ JQ2LOX ««*the City of J ^ n v u v i * \ kg County of V\ * <^K Utah. 
ject to any restrictive covenants, zoning regulation*, utility or other easements orngh s of way government U^^ Q s^ or siate de,eds of record 
roved by Buyer in accordance with Section 4 Said property is more parttcuOrly described as ^VVyt \LicV\^¥V V-fr^ fQPy 
^ttVj- UwAtVfftn \Y\ C*C.\?f V» 1 _ 
CHECKAPPLICABLE BOXES 
Q/fMPROVED REAL PROPERTY ©Commercial gHtesIdenUal ©Other _ _ _ . ©UNIMPROVED REAL PROPERTY OVacant Lot © Vacant Acreage O Other 
(a| Included Hems. Unless excluded below, this sale shall include all fixtures and any of the following items if presently attached to the 
property plumbing, heating, air-conditioning and ventilating fixtures and equipment, water heater, built-in appliances, light fixtures and 
bulbs, bathroom fixtures, curtains and draperies and rods, window and door scieens. storm doors window blinds, awnings, installed 
television antenna, wall-to-wall carpets, water softener, automatic garage door opener and transmitter(s). fencing, trees and shrubs The 
following personal property shall also be included in this sale and conveyed under separate Bill of Sale with warranties as to title 
(b) Excluded It erne. The following items are specifically included from this sale 
(c) Connection*- Seller represents that the above property is connected to. 
O public sewer, % septic tank, ^municipal water. Dwell. O natural gas. Q irrigation water/secondary system © other sanitary system 
(specify) 
|d) Utilities. Improvements, and Other Rights. The property presently has or is served by the following 
^(public watei main. O well. R water stub in. Q sewer main. O private water main. O gas main ^electric distribution line & gas 
distribution tine«£l telephone. Kingress and egress by private easement, ^dedicated road, O crops. Osidewalk, Ocurb & gurter. Q water 
rights, specify , $tmineral rights, specify O other, specify 
(e) Survey. A certified survey D shall be furnished at the expense of 
prior to closing. ; < shall not be furnished. 
(f) Buyer Inspection. Buyer has made a visual inspection c f the property and subject to Section (d) above accepts it in its present physical 
condition, except ^ - _ _ « _ _ 
2 PURCHASE PRICE ANO FINANCING. The total purchase price for the property I A J V W V t W ^ c V ^ C X T ° M > \ \ . 3 W i < W e ^ _ 
tP^\ Vt> c ^ ~ — ^ - ^ — - ^ ^ ^ n o i i A r c (S \ 4 Q j O O P , ^ ) which shall be (>a»d as follows. 
-*t-J« 
J J , Q Q O I — " which represents the aforedescribed EARNEST MONEY DEPOSIT 
3 - ^ , Q ° ° » representing the approximate balance of CASH DOWN PAYMENT at closing 
representing the approximate balance of an existing mortgage, trust deed note real estate contract or other encumbrance to be 
assumed by Buyer, which obligation bears interest at % per annum with monthly payments of S 
which includes Q principal. D interest. G taxes. D insurance 
representing the approximate balance of an additional existirg mortgage, trust deed no'e real estate contract or other 
encumbrarce to be assumed by Buyer, which obligation bears interest at % p**r annum with monthly payments of 
* _ _ _ _ _ _ _ _ _ _ which includes Q principal. O interest Q taxes. D insurance 
10.Q r?££*!r—representing balance if any. including refinancing, to be pa.d as follows - j 5 ^ v > M i S " L f <±hl * i - C ^ . 
d-T I V% 
Li°±J^s TOTAL PURCHASE PRICE 
If ouUid** financing »s required Buyer agrees to use best efforts to procure same and this offer •:> made-subject to Buyer qualifytng for t*e\6 lending 
istituhun granting said loan Buyer agrees to make application for said loan within \ »rv^  » ^ r ft \ r. \ r \ / days after Seller's acceptance 
' ihis Ag e^'nent. at dn interest rate not to exceed J X & - & _ % Bayer furiher agrees to obtain a written commitment for said loan, and if the 
3mmiimt»ni is not obtained within a reasonable time, this Agreement is voidable at the option of Seller 
KN / A A. / A 
-/AIOITION AMD CONVEYANCE Of-7 S^IUrrepief -». * .h j t Seller Beholds title to tr jperty mfeesimpleO is purchasing the 
*/urtl±t«teal estate contract Transfer of Sener s ownership interest shall be made as set forth in r-aragraph N Seller agrees to furnish good 
/marketable title to the property, subject to encumbrances and exceptions noted herein, evidenced byp<a current policy of title insurance in the 
)unt of purchase prico O en abstract of title brought current, with dt\ attorney s opinion (See Paragraph I) 
4 INSPECTION O F TITLE. W i t h i a _ J L _ j d a y s after acceptance of this offer. Seller shall provide Buyer with either a commitment for title 
jrance or 9i\ abstract of title brought current with an attorney's opinion Buyer shall have a period of } days after receipt thereof to 
mine and accept If Buyer does not accept. Buyer shall mail written notice thereof, by certified mail, return receipt requested, within the prescribed 
i period. Thereafter. Seller shell be required, through escrow et closing, to cure the defers) to which Buyer has objected If said defect(s) is not 
able through en esciaw agreement at closing, this Agreement shall be null and void at the option of the Buyer, and all monies received herewith 
II be returned to the respective parties* i .^ . \ 
6 . VESTING OF TITLEi^Titte shalJvest m Buyer ajifoltowsA, C M \ 0 , — C ^ Y \ \ \ 1 v ^ C w f o V 1 S ^ W * w b v ^ n / 4 
r ^ & % w l - t „ ^ * C q p * u T T R r i / v V s T l — n \ S u i v \ inr tV^LpL 
6 SELLER WARRANTIES. Seller warrants that (a) Seller has received no claim nor notice of any building or zoning violation concerning the 
iperty which has not or will not be remedied prior to closing, (b) all obligations ayainst the pi operty including taxes, assessments, mortgages, hens or 
ter encumbrances of any nature shall be brought current on or before closing, and (c) the plumbing heating, air conditioning and ventilating 
»tems. electrical system, and appliances shall be sound or in satisfactory working condition at closing Exceptions to the above shall be limited to the 
lowing . t > • • y * — — 
N <> P T * r « p T i » i h . f 
r 7. SPECIAL CONJ 'DERATIONS AND CONTINGENCIES This offer ts mada_subje£t to .the following special conditions and/or 
Wngencies whicrynust be satisfied prior to closing j S f l l * * . i<l, 'ttyiiLftVl hlccfgr . Fit c T ^ r ,—&r» f\ V> k t f r u.Ci^Jt
 f Qr> 
^ « * A^X^ f X H ^ u f ^ • V»«yrr 4*/T^»» \ » claJUT ifftvYic ft* Nttchrvt) < ^ t i u f».>»^ c t A t J t o y 
to\ V ? 1 Os*< t ^ u * ^ ^ * vibrio** 
8. CLOSING OF SALE. This Agreement shell be closed on or before l l w r c W <<^» \ 9 Q O
 at a reasonable location to be designated 
Seller, subject to Par u graph K on the reverse side hereof Upon demund, Buyer and Seller shall deposit with the Escrow Closing Office all documents 
cessery to complete the purchase in accordance with this Agreement Prorations set forth in Paragraph L on reverse side, shell be made es 
O dele of possession JHTdete of closing O other . 
9. POSSESSION. Seller shall deliver possession to Buyer on 1 J L ° 2 unless extended by mutual agreement of parties. 
10. GENERAL PROVISIONS. Unless otherwise indicated above, the General Provisions on the reverse side hereof are incorporated into this 
ireement by reference. 
11. AGREEMENT TO PURCHASE AND TIME UMIT FOR AC CEPTANCE. Buyer offers to purchase the property on the above terms and 
mditions. Seller shall ho»e emilV^ffr M (a*aV PM) qi9*£«SriX i c m , ". 19 • T * accept this offer Unless accepted, this offer shall lapse and 
e Agent shall return the EARNEST MONEY to the Buyer. 
fcTE VWlVfc 7.0 WhT 
HECK ONE 
ACCEPTANCE OF OFFER TO PURCHASE 
/Seller hereby ACCLlrTS the foregoing offer on the terms and conditions specified above 
COUNTER OFFER 
] Seller hereby accepts the foregoing offer SUBJECT TO the exceptions or modifications or specified in the attached Addendum and presents said 
:0UNTER OFFER for Buyer's acceptance 
>ATE 3 - " L \ ^ fi£ SIGNATURE^ SELLER * 
TIME l i iLZ (AM «* a^^V ** £*l<?<^ -f - ^ ' 
REJECTION 
3 Seller hereby REJECTS the foregoing offer (Seller's Initials! 
AGREEMENT TO PAY REAL ESTATE COMMISSION 
CHECK ONE 
O This property is listed by — Listing Agent/Broker Company. 
and a real estate commission shall be paid in accordance with the Sales Agency Agreement The Selling Agent/Broker Company is 
%£ v^ l~Z) ^ » y T-A C-»^\cV.v^^. v4-*yV A-V»C _^ Listing and Selling Agent/Broker Company 
has been authorized 10 offer this property for sale and Seller agrees to pay a real estate commission of .w •« consideration 
for us efforts in procuring Buyer Said commission shall be payable at closing or upon Seller's default on this Agreement whichever occurs first The 
amount or due d to thereof cannot be changed without the prior consent of the Listing and Selling Agent'/Broker Company 
DATE 3 ^ ^ ^ ^ SIGNATURE OF SELLER ^ 
